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PROCEEDI NGS

M5. SM TH: Ckay. Good evening. |
bel i eve everyone is now connected and ready to go, so
we will now begin the virtual public hearing. M nane
I's Theresa Smth, and Secretary Garvin has appoi nted
me to serve as the hearing officer for tonight's
formal proceeding.

For ADA conpliance tonight's fornal
proceedi ng offers cl osed captioning and a variation of
| anguages. So before | begin the introductory remarks
Il will now hand it over to Tanesha Perry with the
Departnent to provide further details on howto
utilize the features avail able through the Zoom
pl atform

M5. PERRY: Hello. M nane is Tanesha
Perry. | am Adm nistrative Specialist 3 with the
Office of Secretary. | amhere to assist the hearing
officer tonight. 1'd like to nake sure everyone is
aware that the Zoom platform we are using has the
ability for closed captioning in nmultiple | anguages.

To start closed captioning if you are
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using a conputer at the bottom of your screen you
shoul d see a show captions button. |If you do not see
t he show captions button you may have to sel ect the
three dots that say nore. Once you find your show

captions button you should click the carat pointing up

which will bring up a translations options. You can
sel ect your preferred | anguage fromthere. |f your
preferred | anguage isn't |listed you can select nore,
and all |anguages will be |isted.

If you're on a smartphone at the bottom
of your screen select the captions button indicated by
CC. If your preferred | anguage is not listed at the
bottom you may have to select the three dots that say
nore. You should then select nmeeting settings with
the gear icon next to it. Once the settings page
cones up, located at the very bottom sel ect
transl ati on | anguage. Fromthere you'll be able to
sel ect your preferred | anguage, then sel ect done at
the top right corner and then done again.

If the captions are not automatically

poppi ng up yet you may need to sel ect captions again
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and sel ect show captions. Now I'Il turn it back over
to the hearing officer, Theresa Smth.

M5. SM TH. Thank you, Ms. Perry.
Again, ny nanme is Theresa Smth. First | would |ike
to thank you all for taking your time out of your busy
schedul es today to connect with us. The date is
Wednesday, August 30, 2023, and the tinme is now 6:03
p.m W are here this evening to provide a virtual
platformfor the State of Del aware's Departnent of
Nat ural Resources and Environmental Control to conduct
its virtual hearing on Docket number 2023-R-\VWH 0006,
t he proposed revisions to 7 DE Adm n Code 1352
"Under ground Storage Tank Systens.”

| mredi ately upon the adjournnment of
this hearing we will conduct the same hearing platform
for the proposed revisions to 7 DE Adm n Code 1352,
Aboveground Storage Tanks. Mich of what will be said
in this hearing, including ny introductory remarks and
sone of the presentations by the departnment, will be
given in the second hearing with respect to the two

separate hearing records being generated for the
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proposed regul atory amendnents before us tonight.

First and forenost this hearing is
bei ng conducted virtually. No one is gathered in the
same room Everyone is participating independently at
their own respective locations. Wile we are not
physi cally gathered toni ght Zoom does generate a |i st
of those who are virtually present for the proceeding,
so the departnent will have a record of those who have
electronically joined this event.

At the conclusion of ny introductory
remarks | will be turning the hearing over to
Departnent staff to provide their presentation for the
record being generated in this matter. \Wereas the
departnment woul d then open the verbal comment portion
of the hearing follow ng the departnent's
presentation, the departnment did not receive
regi stration for verbal coment tonight. It is
I nportant to note that the departnent offered the
opportunity to register to give verbal comment as
noticed in the |l egal ads and online. Those who have

wi sh to provide a verbal comment would have had to
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register by 12 p.m today to which there were no
regi strants by that tine.

There is a court reporter virtually
present who will prepare a verbatimtranscript of this
hearing pursuant to the statutory requirenents for
DNREC to have the sane prepared, and as al ways that
transcript will be posted on the hearing webpage
dedicated to this nmatter as soon as it is received.

In addition | would encourage those who
are attending the hearing to also visit the hearing
webpage dedicated to this matter for additional
details concerning the proposed regul ations. The
heari ng webpage can be found under the adm nistrative
| aw section of DNREC s website and |isted at the
concl usi on of tonight's hearing.

Bef ore we begin the presentations
pl ease be advised that the follow ng protocols renmain
in place for all DNREC public hearings. All coments
received nust be limted solely to the subject matter
of tonight's hearing. All coments pertinent to the

subj ect matter of the virtual hearing will be
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i ncorporated into the record being generated in this
matter. In order to ensure that everyone who w shes
to offer comment for the secretary's consideration is
accommodated the record in this matter will remain
open for a mnimum of 15 days follow ng tonight's
proceedi ng.

There is only one authentic record of
this formal proceeding tonight, and it is the official
court reporter's verbatimtranscript. The statutory
pur pose of tonight's hearing is to get a record with
regard to the departnent's proposed actions, a record
consisting of the transcript of the hearing tonight,
all witten comments, all exhibits, and eventually the
hearing officer's report will be reviewed by Secretary
Garvin. The secretary will ultimately issue an order
follow ng that review process containing his decision
on this matter and the reasons therefor.

Per DNREC st andard hearing protocols
there will be no Q and A or chat sessions permtted
during the hearing. It is inportant to note no

deci si on has al ready been made by the departnent, nor
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wi Il any decision be nade tonight with regard to the
proposed regulatory matter. As previously stated,
DNREC wi shes to ensure everyone is enabled to offer
their comments for inclusion into the record being
generated in this matter. In light of the

Adm ni strative Procedures Act the departnent is
required to, at a mninum provide a comment period of
a m nimum of 15 days after the hearing.

As noticed in the | egal ads and onli ne
the departnent stated that the public comrent period
w ||l be open through Thursday, Septenber 14, 2023.
Comments may be submtted through a comrent formlink
on the hearing webpage via
dnr echeari ngcomment s@lel awar e. gov or vie the US Post al
Services at the physical address for DNREC indicated
on the hearing webpage or the public notices
previously issued in this matter. Witten comments to
DNREC may not be subm tted using social nedia
pl atforns such as Twitter, Facebook, YouTube, or text
messagi ng.

Pl ease renenber that all comment
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recei ved either through USPS or via the electronic
mechani snms just noted, as long as it is received by
t he departnent on or before Septenber 14th, w Il bear
t he exact sanme weight and will be considered equally
by the secretary prior to making a final decision in
this matter. Lastly the ultinmate decision regarding
this matter is made by DNREC Secretary Garvin. This
formal proceeding tonight acts as a nmechanismto
enabl e the departnent to thoroughly vet the regul atory
matter to the public and to |l et the public know the
vari ous ways to which comment may be submtted to
Secretary Garvin for his consideration if so desired.

Lastly the ultimte decision regarding
this matter is made by DNREC Secretary Garvin. | wll
now hand it over to Eileen Butler with the D vision of
Wast e and Hazardous Substances to provide the
departnment's presentation.

M5. BUTLER: Thank you. Now welcone to
the Division of Waste and Hazar dous Substances virtual
public hearing on the proposed changes to the

under ground storage tank systens regul ations. M nane
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is Eileen Butler, and I will be presenting the
proposed changes for you today.

The division has made a nunber of m nor
changes throughout the regulation to conply with
Del aware's regul atory style manual, nostly having to
do with nunbering and clarifying statenents. W al so
took this opportunity to consolidate and reorganize
parts B, C, and D, to reduce the anount of duplicative
| anguage; and we updated RP-1637, the APl Col or Synbol
Systemto identify equipnent, vehicles, and transfer
points to the fourth edition published in 2020.

The departnent recogni zed that there
was a need to clarify the standards for identification
and renedi ati on of hydrocarbon rel eases from
under ground storage tanks. Wth that effort we are
I ncorporating by reference the Del aware Ri sk-Based
Corrective Action Protocol, otherw se known as
DERBCAP, as well as the Hydrogeol ogic | nvestigation
Gui dance and Vapor Intrusion Guidance that are
referenced i n DERBCAP.

M nor changes i ncl ude nunberi ng
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t hr oughout the regul ation and anended | anguage to
I nprove clarity. The definition of tank has been
anended to make clear that each conpartnent in a
conpartnmentalized tank will be considered a single
tank as it pertains to conpliance with the
regul ations. And finally we noved certain
requi renments associated with corrective action over to
t he DERBCAP docunent. Then lastly we took repetitive
| anguage in parts B, C, and D, and consolidated it
into a new section in part A

This slide highlights the new sections
that nowrelate to repair, retrofits, upgrades, change
In service, and enpty requirenents for UST systens.
Okay. This slide highlights the new section 17 and 18
In part A that describe the requirenents for change in
subst ance stored and renoval or closure in place for
UST systens. To be clear, no standards were changed,
just noved to a new section for clarity and ease of
reference for the regulated community.

We plan to do nore of this type of

consolidation in the next iteration of updates for the
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UST regul ations. After publication in the Del aware
register | reviewed what was submtted by the division
to the registrar's office and what was actually
published in the register, and | noticed a snmall

number of m nor errors such as underlining words that
shoul d not be underlined or vice versa, mssing a
comma where one was inserted, striking a word that
shoul d not be struck out.

Al are formatting errors, none were
substantive errors, and all were identified in what is
called an errata table. This exanple of the errata
table identifies what was originally published in the
regi ster and what needs to be anended in the version
published in the register. The table is tw pages
| ong and has been submtted as an exhibit which is
avai l abl e for your review.

Now | 'd like to discuss the three
standards that we are incorporating into regulation.
| ncorporation by reference is a nethod by which a
docunent is made part of the regulation sinply by

referring to it. Wiile the text of an incorporated
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docunment does not appear in the regul ation, the
provi sions of the incorporated docunent are as fully
enf orceabl e as any other regulation. Just |ike, for
exanpl e, the other reference standards outlined in
section 3 of part A in the UST regul ations.

The Del aware Ri sk-Based Corrective
Action Protocol is based on the national ASME standard
for risk-based corrective action and is being
I ncorporated by reference into the AST regul ati ons.
Sonme regul atory requirenents associated with
corrective action are outlined in this docunent and
are directly tied to sanpling and reporting
requi rements. DERBCAP provides a tiered approach to
eval uate risk to human health and ecol ogi cal
receptors.

To remain consistent with other
Del awar e progranms an excess cancer risk of 10 to the
mnus 5 is assuned in all calculations, and with
regards to the tool kit when cal cul ating risk-based
screening levels you need to be using the nost updated

version of the toolkit, 2.53 DE Del aware specific
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version which is available at the |link provided on the
screen.

The overall scope of the revisions,

I ncluding the format of the docunent, is simlar to
the January 2000 version. W updated sone definitions
and references and revised the risk-based screening

| evel s to current standards. As nentioned previously
we incorporated tier zero sanpling requirenments for
USTs in this docunent. Appendices 2 through 7 in the
protocol detail the input to the tool kit nodel
resulting in the updated action |evels and RBSLs in
the guide. Tier zero action levels and tier 1 risk-
based screening levels are provided in tables 2 and 4
i n the guide respectively.

The fate and transport nopdel used to
cal cul ate updated action |evels and screening |evels
has been updated to the current version, version 2.53
DE, of the risk-based corrective action toolkit for
DERBCAP. There have been several changes to the risk
cal cul ati ons; paraneters have been adjusted to

cal cul ate updated risk-based screening | evel nunbers
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that reflect current toxicity val ues.

This slide shows those paraneters that
have been updated. Risk is now age adjusted; body
wei ght of adult increased to 80 kil ograns; exposure
duration is 26 years rather than 30 years; water
I ngestion rate for a child decreased whil e water
I ngestion rate for an adult increased; and
noncar ci nogenic risk is now based on child risk; and
the cleanup levels are defaulting to MCLs set by
dri nking water standards supported by toxicology and
scientific know edge.

We wanted to show you in this table
that there was a nodification of the distance
categories. We pinpoint risk-based screening |evels
based on di stance to point of exposure as seen in the
circle on the top of your screen. The Hydrogeol ogic
| nvesti gati on Gui dance docunent is referenced in
DERBCAP, and as such is also considered a standard by
i ncorporation into the regul ations.

Definitions and standard references

wer e updated, but the overall scope of the revisions
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i ncluding the format of the docunment is simlar to the
2012 version. And lastly, simlar to the H G the
Vapor Intrusion Guidance has al so been included in
this effort because it is referenced in DERBCAP. The
Vapor Intrusion Guidance now includes the petrol eum
vapor intrusion pathway, and we revised risk
assessnents and updated definitions and standards of
ref erences.

So in the next three slides |I'm going
to highlight the exhibits that the division has
respectfully submtted to the hearing officer as
evi dence that the division conplied with the 24-step
regul atory devel opnent process to anend the
under ground storage tank systemregul ati ons. All
exhi bits are avail able for public review and are as
fol | ows.

Exhi bit 1, Proposed Underground Storage
Tank Systens Regul ati ons published in the August 1,
2023, Regi ster of Regul ations.

Exhibit 2, Sunmary of changes to

proposed UST System Regul ati ons.
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Exhi bit 3, the signed Start Action
Noti ce #2023- 04.

Exhibit 4, State of Delaware public
meeti ng cal endar announci ng the Workshop on the
proposed changes to regul ati ons governi ng under ground
storage tank systens and aboveground storage tanks as
publ i shed on the webpage on May 25, 2023.

Exhibit 5, affidavit of publication,
wor kshop on proposed regul ati ons governi ng under gr ound
storage tank systens and aboveground storage tanks.

It was in The News Journal published on May 21 and May
24 of 2023 advertising the workshop.

Exhi bit Nunber 6, an Affidavit of
Publ i cati on, the workshop on proposed regul ations
governi ng underground storage tank systens and
aboveground storage tanks. It was in The Del aware
State News published in the May 21st and May 24th
edi tion advertising the workshop.

Exhi bit Nunber 7, the |legal notice
clipping of Public Wrkshop on 1351 underground

storage tank systemregul ations dated May 21, and that
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was in The News Journal .

Exhi bit Nunber 8, |egal notice, a
clipping of Public Wrkshop on 1351 underground
storage tank systens dated May 21, also in The News
Journal. |I'msorry. WMy 24th in The News Journal.

Exhi bit Nunmber 9 was an enail dated My
30, 2023, informng interested parties list of June
13, 2023, workshop on the proposed changes to the
regul ati ons governi ng underground storage tank systens
and aboveground storage tanks.

Exhibit 10 were register notice of
public hearing on 1351 underground storage tank
systens regul ati ons schedul ed for August 30, 2023.

Exhi bit 11 was an affidavit of
publication, it was a |legal notice of public hearing
in the Del aware State News published August 6th
advertising the August 30, 2023, Public Hearing on
Regul ati ons Governi ng Underground Storage Tank
Syst ens.

Exhi bit 12 was an affidavit of

publication, the |egal notice of public hearing, in
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The News Journal, published August 6th advertising the
August 30, 2023, Public Hearing on Regul ations
Gover ni ng Underground St orage Tank Systens.

Exhi bit 13 was a | egal notice clipping
of Public Hearing on 1351 Underground Storage Tank
Systens dated August 6th in The News Journal. It was
t he actual clipping.

Exhibit 14 is the State of Del aware
public nmeeting cal endar announci ng the hearing on
proposed changes to regul ati ons governi ng under ground
storage tank systens and aboveground storage tanks as
publ i shed on the webpage on August 9, 2023.

Exhibit 15 was an emai | dated August
7th informng interested parties |ist of August 30,
2023, public hearing on proposed changes to
regul ati ons governi ng underground storage tank systens
and aboveground storage tanks.

Exhibit 16 is the errata for Adm n Code
1351.

Exhibit 17 is the Del aware Ri sk-Based

Corrective Action Protocol, Volune 2, dated January of
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2023.

Exhibit 18 is the Hydrogeol ogic
| nvestigati on Gui dance, Volunme 2, dated January 2023.

Exhibit 19 is the Vapor Intrusion
Gui dance dated January 2023.

And finally Exhibit 20 is the
depart ment Power Poi nt presentation for the August 30,
2023, public hearing on regulations governing
under ground storage tank systens.

That sums up the changes for this
regul atory update. And as | indicated earlier in ny
presentation, once final changes are incorporated into
the State's Adm nistrative Code we plan to initiate a
| arger regul atory devel opnment update for the UST
regul ations that will incorporate further
consolidation and reorgani zation to inprove clarity
and sinplify the regul ati ons.

Here is nmy contact information, and
again the link to our new regul ati ons under
devel opnent tab on our website. This is the link to

the page that will provide any information on future
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wor kshops, docunents to share, dates for the public
hearing, but if you're not currently receiving
information fromthe division directly through the
I nterested parties email list please provide your
contact information to ne and |1'd be glad to add your
contact information to that I|ist.

Thank you again for your interest and
for attending today's hearing. Theresa?

M5. SM TH. Thank you, Ms. Butler.
Goi ng back to the departnent exhibits that you
mentioned, we did receive those departnent’'s exhibits
el ectronically, and | do hereby mark these exhibits as
Departnent's Exhibits 1 through 20 into the record.
As the departnent did not receive registration for
public comment, as | nentioned before, by twelve
o' clock today there will not be a verbal comrent
portion of the hearing.

Again, if you wish to submt a public
comment in witing please follow the instructions that
were given during ny introductory remarks, and al so

it's avail able on this screen right now, those who are

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




N

o o b~ W

10
11
12
13
14
15
16
17
18
19
20
21

Page 24

virtually present. Again, the hearing record wll
remai n open through Thursday, Septenber 14, 2023.

| want to thank you all for attending
the first part of the virtual hearing. The hearing is
now concl uded at 6:25 p.m

(VWher eupon, the neeting concl uded at

6:25 p.m)
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CERTI FI CATE OF DEPOSI TI ON OFFI CER
|, ANDREW WEADER, the officer before whom
t he foregoi ng proceedi ngs were taken, do hereby
certify that any witness(es) in the foregoing
proceedi ngs, prior to testifying, were duly sworn;
that the proceedi ngs were recorded by ne and
t hereafter reduced to typewiting by a qualified
transcriptionist; that said digital audio recording of
said proceedings are a true and accurate record to the
best of nmy know edge, skills, and ability; that | am
nei t her counsel for, related to, nor enployed by any
of the parties to the action in which this was taken;
and, further, that | amnot a relative or enpl oyee of
any counsel or attorney enployed by the parties
hereto, nor financially or otherw se interested in the
outcome of this action.
Andrew Weader
ANDREW W\EADER
Notary Public in and for the

St ate of Del awar e
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CERTI FI CATE OF TRANSCRI BER

I, JILLI AN PORTER, do hereby certify that
this transcript was prepared fromthe digital audio
recordi ng of the foregoing proceedi ng, that said
transcript is a true and accurate record of the
proceedi ngs to the best of nmy know edge, skills, and
ability; that I am neither counsel for, related to,
nor enployed by any of the parties to the action in
which this was taken; and, further, that | amnot a
relative or enployee of any counsel or attorney
enpl oyed by the parties hereto, nor financially or

otherwise interested in the outcone of this action.

T p7

JI LLI AN PORTER
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